
































I recommend the Forest Supervisor’s decision be affirmed on this issue, with instruction to
consider additional site-specific NEPA analysis, as appropriate, prior to decommissioning roads
or trails.

APPEAL ISSUE 6: FLAWED RESPONSE TO COMMENTS.

Appellant states: “The FEIS does not comply with NEPA’s requirement to evaluate and respond
to comments as required by 40 CFR 1503.4. Comments were separated from the context in
which it was submitted which led to inadequate response to the comment as a whole. This flawed
approach to responding to comments prevented commentors from identifying whether their
comments were considered.”

Rule:
(40 CFR 1503.4) — An agency preparing a final environmental impact statement shall assess and
consider comments individually and collectively, and shall respond by one or more of the means
listed below, stating its response in the final statement. Possible responses are to:
1. Modify alternatives including the proposed action.
2. Develop and evaluate alternatives not previously given serious consideration by the
agency.
3. Supplement, improve, or modify its analysis.
4. Make factual corrections.
5. Explain why comments do not warrant further agency response, citing the sources,
authorities, or reasons which support the agency’s position.

All substantive comments received on the draft statement (or summaries thereof where the
response has been exceptionally voluminous), should be attached to the final statement whether
or not the comment is thought to merit individual discussion by the agency in the text of the
statement.

Discussion:

The WRNF received a significant number of comments on the TMP

(09 _FEIS/04 FEIS/final FEIS/CD/8 ResponseToComments FEISAttachement3.pdf).
Planning information from the initial effort to update travel management in 1999, including site-
specific comments, was reviewed. FEIS page 20 summarizes the public involvement process
(09 FEIS/04 FEIS/final FEIS/CD/5 WRNF TMP FEIS March2011.pdf).

There were 1,447 comment letters, e-mails, and faxes received on the proposed TMP and DEIS,
covering over 3,958 expressions of concern, during the public comment period in 2006. In
response to public comments, a modified alternative published in a SDEIS was published on
November 7, 2008. This document generated an additional 713 comment letters, e-mails, and
faxes, with a total of 2, 996 identified comments or expressions of concern. Federal regulations
under 36 CFR 1503.3 allows the agency to consider comments collectively, and given the
volume of comments received, the WRNF chose to address the comments with a Content
Analysis Team (CAT).

The goal of the content analysis process used for this project was to ensure that the substance of
every comment—what to do and why—was considered in the planning and decision process
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(/08 SDEIS/05 Comments Analysis/Comments SDEIS CAT/CD/content/Site-Specific
Comments.xls). The process used to track and analyze these comments was developed by the
Forest Service CAT. Comments were used to formulate public concern statements that attempt
to concisely summarize and organize the full range of comments: what the Forest is being asked
to do and why.

(08 _SDEIS/05 Comments Analysis/Comments SDEIS CAT/CD/content/report.pdf). The
report prepared by the CAT is 83 pages long and contains sections on natural resources
management, transportation management, recreation management and demographics. The
WRNF responded to those public concern statements in Attachment 3 of the FEIS
(8 _ResponseToComments FEISAttachment3.pdf).

Recommendation: The CAT used a structured process to summarize comments. The WRNF
responded to those summarized comments and included them in the project record. I
recommend the Forest Supervisor’s decision be affirmed on this issue.

APPEAL ISSUE 7: MIXED USE ANALYSIS IS ARBITRARY AND CAPRICIOUS.

Appellant states: “Numerous route closures or changes in management status are driven by the
irrational conclusions of a “mixed use analysis” whereby the Forest allegedly determined that
safety risks necessitated the change in status. This analysis failed to comply with numerous
requirements of NEPA and the APA, including citation to reference material, identification and
justification of the methodologies uses, and related technical requirements. The mixed use
restrictions of the Decision are arbitrary and capricious and should be set aside and further
studied through a valid analysis.”

Rule:

36 CFR 212.55 - When designating National Forest System trails and areas on National Forest
System Lands, the responsible official shall consider conflicts among different classes of motor
vehicle uses.

FSH 7709.55(30.3) - Where the responsible official proposes to depart from state traffic law or
change current travel management direction by authorizing motorized mixed use on a National
Forest System (NFS) road where it would otherwise be prohibited, that decision must be
informed by engineering analysis conducted by a qualified engineer. Engineering analysis
should include a technical evaluation of road conditions and traffic and an analysis of potential
mitigation measures regarding motorized mixed use. Depending on the complexity of the
situation, the analysis may range from documenting engineering judgment to a comprehensive
engineering report that addresses many factors related to motorized mixed use, including
mitigation. The analysis should be presented to the responsible official for a decision.

Discussion:

When all of the following conditions exist, a qualified engineer may document engineering
judgment that an engineering report is not needed to designate a road for motorized mixed use if:
The proposed designation is consistent with state and local law, the road being considered for
designation currently has motorized mixed use, or there is no documented crash history
involving motorized mixed use on the road or similar roads in the vicinity. All Mixed Use
Judgments conducted between 2006 and 2008 are found in the record under the Engineering
Reports.
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When an engineering report is not required, one page is generally sufficient to document
engineering judgment (FSH 7709.55 (31)).

The FEIS (p. 15) states that the WRNF conducted mixed-use studies on NFS roads designed to
handle passenger cars. These roads include the major arteries across the forest. These studies
reflect which roads would be safer for allowing licensed and unlicensed vehicles to utilize the
same route. The project record includes documentation of engineering judgments for motorized
mixed-use on NFS roads

(/05_Resources/04 Engineering_Transportation/TMP Eng motormixuse 0608:
TMP_Eng 2006 report, TMP_Eng_ 2007 report, TMP_Eng 20072008 report). The deciding
officer indicates that he considered the mixed-use safety studies and applied these into the
selected alternative (ROD, p. 11).

Mixed Use Analysis was only completed on Level 3, 4, 5 roads (FEIS pg 121-122). For ML 2
roads (four-wheel drive roads), the conditions are considered to be safe enough to allow for
mixed motorized use (FEIS pg 121). Additionally, the FEIS pg. 121 stated “In the fall of 2009,
four roads were re-evaluated for motorized mixed use in an effort to respond to public comments
on the SDEIS.” Considerations were made based on possible management options to improve
safety to an acceptable level. These options, including additional signing, clearing, etc, show the
Forest responding to public comment on this issue.

Recommendation:

I recommend that the Forest Supervisor’s decision be affirmed on this issue. I find that the
deciding officer properly considered and applied the relevant regulations and Forest Service
policy in making his decision on mixed-use restrictions.

RECOMMENDATION

I recommend that the Forest Supervisor’s March 17, 2011 decision be affirmed with the
instructions outlined under Appeal Issue 5 and that the Appellant’s request for relief be denied.
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RICHARD A. COOKSEY
Appeal Reviewing Officer

Deputy Forest Supervisor

Medicine Bow-Routt National Forests
Thunder Basin National Grassland
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